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IRRECONCILIABLE DIFFERENCES

Introduction

Canada 2003, The Metis are before the Supreme Court of Canada (The Globe and Mail). The issues, not surprisingly, are the recognition of who are the Metis and the recognition of their aboriginal rights. Here at the dawn of the 21st century aboriginal peoples remain locked in a struggle to reconcile their differences with the state that predates Confederation. 

First Nation peoples today are still engaged in land claims across the country to get recognition from Canada of their aboriginal rights. Meanwhile Metis people are seeking recognition of their aboriginal rights to the same territories as First Nation people. The Indian Act (Government of Canada 2000), a policy that is in direct contradiction of the Canadian Charter of Rights and Freedoms which guarantees equality for all people remains in existence. First Nations themselves while deploring the Indian Act and the control it gives government over them cling to it despite the divisions it has created for their people. They cling to it despite the devastating effects it has had for them in trying to rebuild their nations. 

After more than a century people in Canada are still asking, “ Do we say Indian, aboriginal or native”? Or do we say, “Algonquin, Mohawk or Micmac”? How did we get into this situation? What are the options to reconciling these differences or are they just irreconcilable differences? 

This paper will examine these differences between Canada and aboriginal peoples, why they exist and the policy efforts by Canada over time to resolve these long-standing differences. I will begin by providing some relevant definitions in order to put this discussion into proper perspective.

Definition of Aboriginal People

To properly begin any discussion on aboriginal peoples it is essential that one provide a definition of the term aboriginal peoples. I will provide definitions of these for purposes of this paper as provided in the Indian Act and the Constitution of Canada (1982).

The 1982 Constitution of Canada in Section 35(2) states; “In this Act, “Aboriginal peoples of Canada” includes the Indian, Inuit and Metis peoples of Canada.” 

Definition of “Indian”

The term Indian is defined in the “Indian Act of Canada. (Indian Act of Canada 2000). In Section 2 of this Act Indian is defined as; ““Indian” means a person who pursuant to this Act is registered as an Indian or is entitled to be registered as an Indian.”

Definition of Metis

There exists no Federal definition of Metis under federal Legislation

Definition of Inuit

There is no federal definition of Inuit although they are generally regarded as those aboriginal people residing north of the 60th parallel.

History and Development of Aboriginal Policy

The Royal Proclamation of 1763 – King George the Third 

The first formal documentation of a policy statement with respect to Aboriginal peoples was a Proclamation by King George the Third of England in 1763 following the British defeat of the French in the colony. Menno Boldt (1993 p.3) refers to this Proclamation. In doing so he asserts that this Proclamation as a corruption of justice. If such is the case then our differences began on day one. 

This Proclamation recognized the aboriginal peoples as nations. The Proclamation also referred to a line known as the Royal Proclamation Line that ran from Lake Nippising in now North Bay Ontario to Montreal. What the Proclamation stated all lands west of this line shall be set aside and remain for the use of those people and were not to be molested or interfered with. The Proclamation also set out clear rules for the acquisition of these Indian Lands. These lands could only be sold or surrendered to the Crown and no one else. Any surrender would have to in the form of a treaty where all the aboriginal peoples consent would be required. 

This set the basis for the first policy on relations between Aboriginal Peoples and the Crown, a relation of mutual respect and recognition. It was symbolized by the Mohawks in the Two Row Wampum.

The Policy of Gradual Assimilation

With the creation of the state known as Canada the policy of recognition had changed to a policy of assimilation. In 1857 Upper Canada passed an “Act for the Gradual Assimilation of Indian people. This was a marked departure in policy from mutual recognition to assimilation where an Indian who applied and met the appropriate qualifications could no longer be deemed an Indian. The basic instrument for assimilation was a tool called “enfranchisement”. Indians were encouraged to enfranchise by promises of money equal to that of his allocation of annuities received by the band and “fee simple title to 20 hectares of land. (Indian and Northern Affairs 1990 p. 56). 

I believe the intent and purpose of this policy was most accurately and eloquently stated by Sir Duncan Campbell Scott, General Superintendent of Indian Affairs in 1920;

“…our objective is to continue until there is not a single Indian in Canada that has not been absorbed into the body politic and there is no Indian question, and no Indian Department, that is the whole objective of this Bill.” Cairns A. (2000)  

1876 The Indian Act and 1867 Confederation

This Act continued the policy of gradual assimilation and formalized the creation of Indian bands and Indian reserves. For Indians it gave them existence through a piece of federal legislation. In doing so Canada was demonstrating that aboriginals were different from them. Indians were referred to as “wards of the state”. Indians were not seen as equal to other people and thus they had to be protected. This concept of inferiority unfortunately meant they could not be accorded same rights as the rest of the people, rights such as land ownership, voting, education, access to public institutions and facilities.  From the beginning Canada has treated aboriginals as different.

As a result of the Act the federal government created Indian reserves that would be places Indians could reside free of molestation under protection of the government. It called for all the Indians out on the land to come to these reserves to reside and register. Once one went to a reserve he\she was registered as an Indian and a member of that band. Today there are over 630 reserves. 

This removal process excluded Indians from their lands and separated them from their families and other people They could no longer hunt and trap as before because the land was being opened up for settlement (without Indian input, settlement or consent). Not only were Indians excluded from the use of lands they were excluded from ownership of any.

This process also divided whole groups of aboriginal peoples, divided their families and excluded them from any benefits and residency. These were those aboriginals that chose not to go to the Indian reserves and register. They were as “Indian” as those who went to the reserves, in fact they were family and communities. Those that did not go to the reserves to register were never given equal recognition as Indians. As such these aboriginals were further marginalized and excluded because they could not reside on the reserve (live with family) or be provided with any of the protection from the federal government since they weren’t Indians. The implications of this Act for the division and conflict between status Indians and for our present predicament will be discussed later in this paper.

In 1867 we see Confederation and Indians, Inuit and Metis outside looking in. As whatever then, certainly not as people. Aboriginal people were excluded from participation and benefit in Canadian society and were relegated to smaller and smaller portions of land and excluded from owning any. In essence aboriginal peoples did not exist in a Constitutional context. Under the Constitution they were not people and not citizens.  

The Policy of Rapid Assimilation

By 1969 Canada under Prime Minister Pierre Trudeau became frustrated with the failure of the Gradual Assimilation Policy to assimilate Indian people and embarked upon a policy of rapid assimilation. This new policy era was outlined in the White Paper (Graham, Swift and Delaney (2003 p. 118). which proposed Indians receive the same services as the rest of Canadians. The intent of rapid assimilation of this policy is also described by Asch M. (1993, pp. 8-9).

This policy era of rapid assimilation ended quickly in 1973. The Supreme Court of Canada in the Calder case in British Columbia gave recognition to the notion of the existence of aboriginal rights (Antony, W., Samuelson L. 1998, p.123). This resulted in the government embarking on yet a new approach to reconcile the differences with aboriginal peoples. The necessity of a new approach further required when Canada recognized existing aboriginal and treaty rights in the Constitution of 1982.

The Quandry of Aboriginal Rights and Canada - From Here To Eternity?

For over a century Canada and aboriginal peoples have failed to wrestle their irreconcilable differences to the ground. Canada continues to seek to bring aboriginals into the Canadian fold and aboriginal peoples continue seek unique status. (Cairns A. ibid. p. 77 asks, “Is our goal a single society with one basic model of belonging, or is the goal a kind of side by side relation or some mixed solution?” An examination of this form of questioning in my mind highlights the problem such a question maintains. Aboriginal peoples and Canada remain in a circumstance of irreconcilable differences because we continue to ask such things as “is our goal…” when we must recognize that there has been no such thing as “our goals” between Canada and aboriginal peoples. We have been unable to reconcile differences between aboriginal peoples and Canada because they have different goals. We have been unable to reconcile our differences because between First Nations and Metis people there is no such thing as “our goals”. As a liberal democracy Canada seeks to have aboriginal peoples the same as every other citizen. This has gotten to be more problematic with the recognition aboriginal and treaty rights aboriginal peoples attained under the Constitution. Thus aboriginal peoples seek to establish a relationship with Canada that recognizes their aboriginal and treaty rights as affirmed in the Constitution. This presents a significant quandry for a liberal democracy in Canada based upon the equality of rights guaranteed in the Charter of Rights and Freedoms.

So we go back to today where Metis are before the Supreme Court of Canada seeking recognition of Constitutionally guaranteed rights nearly a quarter of a century after the Constitution included them.  We go back to today where we see First Nations and Metis engaged in land claims asserting aboriginal rights to the same territory. We go back to today where we there is more confusion than ever before in trying to reconcile our differences. So where do we go tomorrow?

Today we stand at an impasse in Canada. Canada has implemented a diverse approach to reconciling differences including a comprehensive land claim policy that continues to seek the extinguishment of aboriginal rights in exchange for defined settlement rights contrary to the Constitution of Canada. (Indian and Northern Affairs 1986, p 9). Canada continues with the approach of consulting aboriginal peoples on issues of policy rather than engaging aboriginal peoples in a discussion on the relationship. This approach has proven unproductive perhaps because aboriginal peoples realize that Indian policy by the government are not designed with aboriginal interests in mind as the objective (Boldt, M. p. 71).

Alfred, T. (1999 p. 74) speaks to the co-optation of Indian Act Chief and Councils by government to meet government policy objectives. There is merit in this assertion as one generally serves the hand that feeds them scenario. If this is the case then aboriginal peoples should look toward leadership to attain their goals beyond Indian Act Chief and Councils. This presents significant difficulties for Indian people as they have become accustomed to Indian Act Chief and Councils. It becomes even more difficult to get First Nation people together when they have been divided for so long. There exists animosity between on and off reserve Indians. Animosity exists as well between people who retain their status as Indians and those who lose their status. So where do Indian people turn? They can’t continue engaging in a policy process of the government that is not designed to meet their objectives. Where - if their Chief and Councils are co-opted by government?

Today as in the past aboriginal peoples are still looking to the Supreme Court of Canada to reconcile their differences with Canada. They know of nowhere else to turn for recognition in the face of government resistance to the recognition of their rights. 

Perhaps First Nation people should rely less on securing recognition on a broad national policy basis from Canada. Those attempts have been unsuccessful. Perhaps they should consider the utility of another approach with Canada to obtain their goals on a nation by nation basis. First Nations could consider what is required by them to assert themselves as nations. They could look at reorganizing themselves beyond the context of the Indian Act and defining for themselves who for example is an Algonquin. At this point First Nations have failed to gain broader recognition of their aboriginal rights for a number of reasons including a failure to recognize and protect the rights of their members off reserve. They need to developed institutions to ensure members of reserve can become functional and active members of their nations. First Nations need to continue to demonstrate recognition of their rights as distinct peoples and exercise them instead of waiting for the Federal Government to provide such recognition.

I would assert that aboriginal peoples must re-examine the circumstances of their fractured nations regardless of how they were created. They should look at what can they do independently about those circumstances. For instance, First Nation governments are community-based governments that exclude equality in the rights of all their members. They should ask is that how they see themselves as a nation and if not what can they do on a policy basis to diminish these inequalities.  Focusing inward for a time may prove more productive in the longer term when First Nations turn back out to dialogue with Canada on their differences.

As for Canada, unless there is the capacity and willingness by Canada to establish a relationship based upon the recognition of aboriginal rights within the framework of Canada we may be headed into from here to eternity in a case of irreconcilable differences.  
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